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A CANCELLED FLIGHT, THE
PASSENGER'S CONFOUNDED
CASES
Dr. Eman MHD Mommtaz Naboush

ABSTRACT
This paper analyses the legal basis for the carrier’s liability in the cases of
cancellation of flights or denied boarding. The important question is whether
cancellation cases are treated as forms of delay and therefore, the provisions
of the carriage by air conventions(1) which limit the carrier’s liability and base it
on a presumed-fault is to be applied. On the other hand, there is a strong
argument that cancelation and prolonged delay amount to a breach of the
carriage contract by non-performance and therefore, the claim falls outside
the scope of the carriage by air Conventions.(2) The important issue is which
one of these views reflects the objectives of the Conventions and which view
was adopted by the UAE courts.
The European Union and some countries provided specific rules for delays,
cancellations and denied boarding. IATA on the other hand, recognises the
right of air passengers to re-routing, refunds or compensation if the denied
boarding and cancellations are within the carrier’s control(3). This paper
discusses how wide is the application of these rules and what effects do they
have on the uniform application of the Conventions on one hand. On the other
hand, to what extent the existence of several rules provide protection to air
consumers?

 Assistant Professor-College of Law-Private Law
(1) In this paper, the term ‘Conventions’ will be used to refer to both the Warsaw Convention
1929 and the Montreal Convention 1999 together.
(2) See, e.g. In Re Nigeria Charter Flights Contract Litigation 520 F.Supp.2d 447, 452 (E.D.N.Y.
2007) the court decided that: ‘“The plain language of Article 19 of the Montreal Convention
indicates that it governs claims for delay, not nonperformance. Moreover, as the Seventh
Circuit explained, the drafting history of the Warsaw Convention's Article 19 — whose pertinent
language is identical to its Montreal Convention counterpart — indicates that it was not
intended to cover claims for nonperformance.’
(3) http://www.iata.org/policy/Documents/consumer_protection_principles.pdf (18/11/16)
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INTRODUCTION
Cancellation of flights and denied boarding are not a rare practice in the
carriage by air. According to the Bureau of Transportation Statistics at the U.S
Department of Transport, 52.540 flights were cancelled in 2016 in the U.S
only.(4) Last month (13 March-13 April 2017), 30.883 flights were cancelled
globally.(5) Despite the fact that air industry grew by 7.0% year-on-year in
September 2016(6), statistics show that the number of cancellations and
overbooking cases in the carriage by air is more than ever before.(7) The
carriage by air Conventions do not mention the term cancellation. (8) The
carriers’ tariffs and conditions of carriage try to exclude the carrier’s liability
for cancellation and denied boarding by stating that its schedules and
timetables can be amended without notice and that timetables do not form
part of the carriage contract. Indeed, unlike delay, there are very few
researches done on cancellation and the legal effects of timetable provisions in
the contract of carriage. Therefore, this research will deeply analyse the
legality of such provisions and whether they observe the air Conventions
provisions.
The fact that cancellation and denied boarding cases were not expressly
regulated in the carriage by air conventions left plenty of scope for judicial
interpretation. For some, cancellation is treated as s form of delay and
therefore, the latter’s provisions are applied to cancellation. The Warsaw
Convention did not define the term ‘delay’; neither did the Montreal
Convention. It is noteworthy that the draft of the Montreal Convention by the
ICAO (20/09/1996) which suggested in article 18 to propose a definition for

(4) http://www.transtats.bts.gov/homedrillchart.asp (28/11/16)
(5) http://www.flightstats.com/go/Media/stats.do?region=asia&queryDate=last30Days
(28/11/16)
(6) http://www.iata.org/whatwedo/Documents/economics/passenger-analysis-sep-2016.pdf
(18/11/16)
(7) For more information, see the monthly Air Travel Consumer Report which is prepared by the
U.S. Department of Transportation's Office of Aviation Enforcement and Proceedings (OAEP)
which can be found at
http://www.rita.dot.gov/bts/data_and_statistics/by_mode/airline_and_airports/airline_delay.ht
ml (17/11/16)
(8) Paul Stephen Dempsey and Svante O. Johansson, ‘Montreal v. Brussels: The Conflict of Laws
on the Issue of Delay in International Air Carriage’, Kluwer Law International, The Netherland,
2010, 207-224. P 207.
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delay in the new convention was rejected.(9) The absence of a definition
resulted in confusion and uncertainty on whether to apply the delay provisions
to cancellation and denied boarding or to apply the national law provisions.
Deciding which legal system to apply would change the outcome the court may
reach in addition to serious effects on the air industry itself.
This study on flight cancellation and denied boarding will be conducted in
the light of the Convention for the Unification of Certain Rules Relating to
International Carriage by Air, Signed at Warsaw on 12 October 1929 and its
amendments, hereinafter will be referred to as the (Warsaw System) and the
Convention for the Unification of Certain Rules for International Carriage by Air
- Montreal, 28 May 1999, hereinafter will be referred to as the (Montreal
Convention) and together will be referred as the Conventions. The EC
Regulation No. 261/2004 and other national and regional rules which provide
regulations for cancellation and denied boarding would be rich source for this
research.
The object of this study is to analyse to what extent the Conventions and
the national laws and regulations regarding cancellation preserve protecting to
aviation consumers which has become a pressing need as the carriage by air
industry has become stronger and a very developed one. What measures
should be taken in order to improve air consumer protection. Finally, in case of
any violation to the rules set out to protect aviation consumer, what organ, if
any, is responsible to impose sanctions on the violated carrier? All these issues
will be studied under the EC, U.S., UAE laws and other regions and countries
where the rules on aviation consumer protection were set forth.
This research will be divided into the following sections:
Section one studies the definition of cancellation and denied boarding and
other situations which are confused with it.
Section two examines the legal effects of the carrier's timetables and
schedules. Is it legal for the carrier to insert a provision in the contract of
carriage to the effect that the announced schedules do not form part of the
carriage contract and the carrier can change them without notice?

(9) International Civil Aviation Organisation, ‘International Conference on Air Law (Convention
for the Unification of Certain Rules for International Carriage by Air)’ Montreal 10-28 May 1999,
Volume III Preparatory Material, Montreal 1999, p. 38.
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Section three analyses the legal effects of applying the Conventions’ delay
provisions to cancellation and denied boarding cases, and on the other hand,
what legal effects will result by applying the national laws to these cases.
Finally, it will discuss the effects of choosing one of the above two legal
regimes on the uniformity purpose of the carriage by air Conventions.
Section four’s focus will be the issue of protecting aviation consumers. To
what extent the national laws and the provisions of the carriage by air
contracts provide protection to air consumers. Protecting air consumers
requires establishing clear and definitive rules and procedures to enable air
consumers to claim their rights. In addition, creating an organ responsible to
preserve the application of these rules is a very important issue to provide the
maximum protection to aviation consumers.
The final part of this research will be the conclusion which provides the
concluding remarks and the recommendations related to this research.
I.

DEFINITION OF CANCELLATION/DENIED BOARDING

The carriage by air conventions did not provide a definition to cancellation
or other events that are similar to it. Besides, the bilateral agreements such as
the European Union’s regulations that established rules regulating the air
carrier’s liability in case of cancellation did not provide definitions to such
terms. This situation opened the door for mixing it with other events such as
delay, denied boarding, overbooking, deplaning and tarmac delay. Therefore,
in this section I will clarify what each of these terms refer to and to what
extent they are similar.
Cancellation of a booking or a reservation is made either by the passenger
or the carrier. Airlines used to insert provisions in the carriage by air contract
regulating the cases where a passenger may, if any, cancel his booking or
reservation and whether the ticket price is refundable or not.(10) For example,
article 7 of Air India’s conditions of carriage provides that: ‘The passenger shall
arrive at Carrier’s check-in location and boarding gate sufficiently in advance of
flight departure to permit completion of any Government formalities and
departure procedures and in any event not later than the time that may be

(10) See for example Saudiairlines’ conditions regarding cancellation of a booking and a ticket
refund rules and regulations at
http://www.saudiairlines.com/portal/site/saudia/menuitem.187f088fe29f6bfa0524f9105d6981
ca/?vgnextoid=450dca3b551e2410VgnVCM100000d59618acRCRD (03/11/16)
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indicated by Carrier. If the passenger fails to arrive in time at Carrier’s check-in
location or boarding gate or appears improperly documented and not ready to
travel Carrier may cancel the space reserved for the passenger and will not
delay the flight. Carrier is not liable to the passenger for loss or expense due to
the passenger’s failure to comply with the provisions of this Article’.(11)
The issue of whether the passenger is refunded ticket price depends on the
time at which he cancels his reservation and the length of time between the
cancellation and the flight date. Depending on the fare conditions and the type
of the ticket, some airlines may impose a cancellation penalty on passengers
who cancel their reservations. For example, Emirates provides in its conditions
of carriage that the passenger ‘may receive a refund on an online booking only
if allowed by the fare conditions of the booking… However, there may be a
cancellation penalty, which will be deducted from the refund’ (12). It is
noteworthy that in the United States of America passengers, the U.S.
Department of Transportation mandated a consumer rule on ‘Enhancing
Airline Passenger Protections’(13). According to this rule, which is called the ‘24hour reservation requirement’, carriers must hold a reservation at the quoted
fare for 24 hours without payment or it must allow a reservation to be
cancelled within 24 hours without penalty.(14) In addition, according to a U.S.
Regulation No. 14 CFR 253.7, ‘a passenger is not be bound by any terms
restricting refunds of the ticket price [or] imposing monetary penalties on
passengers . . . unless the passenger receives conspicuous written notice of the
salient features of those terms on or with the ticket’.(15)
Cancellation of a reservation by the airline, on the other hand, might occur
for several reasons and it might be with or without refund of the ticker price.
For example, Emirates has the right in accordance to its carriage conditions to
(11) http://www.airindia.in/Images/pdf/Conditions_Carriage.pdf (10/15/2016).
(12) http://www.emirates.com/english/help/faq/193443/can-i-get-a-refund-if-i-cancel-myonline-booking (03/11/16)
(13) 14 CFR 259.5(b)(4), 76 Fed. Reg. 23110, 23166, Apr. 25, 2011.
(14) ‘carriers may not deceive consumers about the 24-hour reservation requirement when
consumers inquire about cancelling or changing a reservation within 24 hours of making or
paying for that reservation’.
https://www.transportation.gov/sites/dot.gov/files/docs/Notice_24hour_hold_final20130530_
0.pdf (05/11/16)
(15) https://www.transportation.gov/sites/dot.gov/files/docs/Cancellation-penalties-1992-410.pdf (05/11/16)
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cancel a reservation for any flight with no refund of the paid fare if the
passenger fails to reconfirm it or he does not check-in for the flight or if, having
checked-in, he fails to present himself at the boarding gate with the boarding
pass within the time limit specified by the airline at check-in.(16)
In other situations, cancellation of a reservation by the airline is due to
overbooking where the airline accepts reservations in excess of the actual
number flight can accommodate. Overbooking is a usual practice and aims to
avoid empty seats due to no-shows.(17) As a result, a seat may be unavailable
on a flight for which a passenger has a confirmed reservation and ticket. In
such cases the airline may offer a compensation or other supplementary
actions to those passengers whose reservation is cancelled.(18) Emirates
provides provisions aiming at assuring that in case of overbooking, passengers
will be treated fairly and the following steps will be followed:
 First, the passenger will not be denied a seat until the airline first ask
for volunteers willing to give up their confirmed seats in exchange for
compensation determined by Emirates and a travel on a later, specified flight.
 If there are not enough volunteers, Emirates will deny boarding to
passengers in accordance with its boarding priority policy. In this case,
Emirates will give the passenger a written statement that describes its rights
and explains how the airlines determines boarding priority for an oversold
flight. The passenger will generally be entitled to compensation and
transportation on an alternate flight.(19)
Seemingly, the cases where the passenger will be deprived of refunding of
his ticket price are those where the cancellation is due to negligence on the
passenger’s part. In such cases, the carrier is legally entitled to refuse
refunding the passenger. However, cancellation of a reservation of a passenger
by the airlines related to the previous mentioned cases should be distinguished

(16) See articles 5.6.2 and 5.7.1 at
http://cdn.ek.aero/ae/english/images/english_final10may2012_tcm277-194795.pdf (03/11/16)
(17) http://www.businessdictionary.com/definition/overbooking.html (02/11/16)
(18) See for example, http://www.turkishairlines.com/en-int/travel-information/legalnotice/terms-amp-conditions/important-notice (05/11/16)
(19)
http://content.emirates.com/downloads/ek/pdfs/customer_service_plan/ek_customer_service
_plan_v1.pdf (05/11/16)
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from denied boarding where the passenger had a confirmed reservation(20) and
he/she presented himself/herself to board in the proper time and properly
documented.(21). In denied boarding cases, the passenger is ready for the travel
but the air carrier refuses his/her possibility to board at the check-in desk.
According to the European consumer centre, the passenger in such cases
‘cannot refer to the legal protection against denied boarding if boarding was
denied due to reasonable causes, such as reasons of health, safety or security,
or inadequate travel documentation etc.’(22)
Another type of cancellation is the cancellation of the whole flight
which occurs when the airline does not operate the flight at all for certain
reasons. Cancellation of a flight means that the flight does not operate though
the air carrier received reservation for that flight. Article 2 (l) of the Regulation
(EC) No 261/2004 of the European Parliament and of the Council defined this
form of cancellation as ‘the non-operation of a flight which was previously
planned and on which at least one place was reserved’.(23) For some, it is not
always easy to tell the difference between a cancellation and a serious delay.
Therefore, in case the flight departure is delayed for the next day where the
flight gets a number different from the original, then they consider this delay
as cancellation.(24)
In addition, the flight may encounter a tarmac delay which is defined as ‘the
time after leaving the gate or upon landing without access to the terminal’. (25)
In other words, tarmac delay refers to 'the holding of an aircraft on the ground
either before taking off or after landing with no opportunity for its passengers

(20)‘Confirmed reservation means the fact that the reservation has been accepted and
registered by the air carrier or tour operator and the passenger has a ticket or other proof
indicating the above’ http://magyarefk.hu/en/useful-information/air-passangers-rights/deniedboarding.html (02/11/16)
(21) This time usually is decided by the airline and is inserted in the contract of carriage
provisions or in any other document that is presented to the passenger at the time of
concluding the contract of carriage.
(22) http://magyarefk.hu/en/useful-information/air-passangers-rights/denied-boarding.html
(02/11/16)
(23) http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004R0261:en:HTML
(16/11/16)
(24) http://magyarefk.hu/en/useful-information/air-passangers-rights/cancellation-offlights.html (02/11/16)
(25) https://www.allegiantair.com/tarmac-delay-contingency-plan (02/11/16)
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to deplane.'(26) The U.S. Department of Transportation formulated a
Contingency Plan for Lengthy Tarmac Delays at its airports(27) allowing the
passenger after the deplaning as a result from tarmac delay to cancel his
flight.(28)
The scope of this research will be the flight cancellation and denied
boarding. The subjects of delay, tarmac delay and cancellation of reservation
of a passenger by the airlines are beyond the scope of this research. In this
research, referring to cancellation will cover denied boarding unless stated
otherwise.
After defining cancellation and denied boarding and distinguishing them
from other related cases where the carriage is not performed within the time
agreed upon, it is important to discuss the time at which the carrier announces
the cancellation. Will it impose a different legal effect on the carrier’s liability if
cancellation of the flight occurs before or after the process of checking in? This
issue will be discussed as follows.
The time of announcing the cancellation
Sometimes the cancellation or denied boarding will be announced after the
passenger has checked in and received the boarding pass by the carrier.
Checking in is the process whereby a person announces their arrival at the
airport. It is a confirmation by the passenger that he will be on the respective
flight and the carrier’s agent provide him with a boarding pass and his baggage
are checked onto a plane, if desired. Checked baggage will become the sole
custody of the carrier(29) and the passenger will not have access to them.
Boarding pass, which is a parallel process to checking in, is defined as ‘a
document provided by an airline during check-in, giving a passenger
permission to board the airplane for a particular flight. As a minimum, it
identifies the passenger, the flight number, and the date and scheduled time
for departure. Boarding Passes are always required to board a flight’.(30)
(26)Part 259—Enhanced Protections For Airline Passengers - Doc. No. DOT-OST-2010-0140, 76
FR 23164, Apr. 25, 2011 https://www.gpo.gov/fdsys/pkg/CFR-2011-title14-vol4/pdf/CFR-2011title14-vol4-sec259-1.pdf (02/11/16)
(27) 14 CFR 259.4 - Contingency Plan for Lengthy Tarmac Delays. For more details on tarmac
delay, see https://www.transportation.gov/airconsumer/fly-rights (05/11/16)
(28) http://airconsumer.ost.dot.gov/rules/EAPP_2_FAQ.doc. (05/11/16)
(29) http://www.airindia.in/Images/pdf/Conditions_Carriage.pdf (10/15/2016).
(30)https://umabroad.umn.edu/students/travel/airpor (02/11/16)
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Further, by checking in and receiving the boarding pass, the carrier will
acknowledge its readiness to the passenger to perfume the carriage contract
and indeed it might be the first step in performing the contract. There is a
theory in the carriage by air suggesting that the carriage by air starts when the
passenger is checked-in.(31) Once the passenger checked in, several irreversible
effects would take place. Sometimes because of visa regulations, the checked
in passenger would not be able to leave the airport where he will be stuck
there until he leaves the country. Sometimes, the passenger would not have a
place to stay in as he might be a foreigner and leaving the country for good.
Cancellation or denying boarding in such cases will result in a huge economic
loss and distress for the passenger. Who will be responsible to reimburse the
passenger in this case and compensate him for such losses resulting from the
cancellation of the flight? In the following section, these questions will be
addressed aiming to find a clear and definitive legal answer for them.
II.

THE LEGAL EFFECTS OF AIR CARRIER’S PUBLISHED SCHEDULES AND
TIMETABLES

Respecting the agreed time of performing the carriage is very important, in
particular to the carriage by air. The contract of carriage is not merely carrying
a passenger or cargo from place (A) to place (B). Time of performing the
contract is the essence of the carriage contract. Timing is, in fact, one of the
main reasons for air passengers to choose this mode of transportation.
However, it becomes a practice for airlines, inspired by IATA's standards
provisions, to provide a term in their contract of carriage relieving them from
any commitment regarding times of performing the carriage. For example,
Emirates airlines provides in article 9.1.1 of its conditions of carriage that ‘The
flight times and flight durations shown in our timetables may change between
the date of publication (or issue) and the date you actually travel. We do not
guarantee flight times and flight durations to you and they do not form part of
your contract of carriage with us'.(32) According to this provision, an air
passenger has no right to complain if his flight did not depart or arrive at the
time shown on its contract nor can he complain if the flight took longer time
than the one mentioned in the contract no matter how long it was. Further,
(31) Georgette Miller, Liability in international air transport Deventer, Kluwer Law International,
the Netherlands, (1977), pp. 159-160. See also Shaw cross and Beaumont, Air Law, Loose-Leaf,
VII, p. 1002.
(32) http://cdn.ek.aero/ae/english/images/english_final10may2012_tcm277-194795.pdf
(17/11/16)
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most airlines preserve in their provisions in the carriage contract their right not
only to change the departure time but also the departure or destination
airport after concluding the carriage contract without holding any liability to
the passenger for any loss or expense whatsoever. The only remedies available
to the passenger according to the carrier’s conditions are involuntary refund in
case reserving an acceptable space for the passenger on an alternate flight was
not possible.(33)
The question that arises here is to what extent such provisions are legal and
provide consumer protection to air passengers under the Conventions. One
may wonder what is the point by providing regulations on delay and
cancellation if the carrier can easily exempt itself from liability by stating that
the times mentioned in its schedules are not binding and it can change them
and they do not form part of the carriage contract. In particular, air carrier's
liability for delay(34) in the Conventions is a fault-based liability and the carrier
may escape liability if it proves that it took all reasonable measure to avoid the
damage or it was impossible to it to take such measures.(35) According to article
23 of the Warsaw Convention and article 26 of the Montreal Convention any
provision in the contract of carriage tending to relieve the carrier of liability or
to fix a lower limit than that which is laid down in the Conventions will be
invalid. Article 26 of the Montreal Convention provides that ‘Any provision
tending to relieve the carrier of liability or to fix a lower limit than that which is
laid down in this Convention shall be null and void, but the nullity of any such
(33) Article 9.1.2 of Emirates airlines provides that: ‘Before we accept your booking, we or our
Authorised Agent will tell you about the departure time of your flight and it will be shown on
your Ticket or e-Ticket Receipt/Itinerary. We may need to change the departure time of your
flight time and/or the departure or destination airport after your Ticket or e-Ticket
Receipt/Itinerary has been issued. It is your responsibility to give us or our Authorised Agent
contact information so that we or that Authorised Agent can try to notify you of any such
change. If the change is not acceptable to you, and we are unable to reserve space for you in
your ticketed class of service on an alternate flight which is acceptable to you, you will be
entitled to an involuntary refund in accordance with Article 10.2. Apart from this, we will have
no
liability
to
you
for
any
loss
or
expense
whatsoever.’
At
http://cdn.ek.aero/ae/english/images/english_final10may2012_tcm277-194795.pdf (17/11/16)
(34) The basis of the carrier's liability for delay is different from that one for bodily injury under
the conventions. For more information on air carrier's liability for passengers' recoverable
injuries under the Montreal Convention 1999, see my paper Eman Naboush, ‘The Meaning of
'Bodily Injury' in Air Passenger Litigation’, (2014) 39 Annals of Air and Space Law, Vol XXXIX, 3974. (ISSN 0701-158XXXIX), Canada.
(35) Article 19 of both the Warsaw Convention and the Montreal Convention.
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provision does not involve the nullity of the whole contract, which shall remain
subject to the provisions of this Convention’. The author's opinion is that such
provisions contradict the air Conventions and the essence of air carriage
contracts, which is time, and therefore, they should be rendered invalid. In
addition, they impair the rights of aviation consumers.
After deciding the carrier's liability for cancellation, it is important to decide
the legal regime of this liability in the following section.
III.
THE LEGAL REGIME FOR CANCELLATION
The fact that the carriage by air Conventions did not define or regulate
cancellation of flights and denied boarding opens the door for adopting two
different legal regimes by the courts. The first regime is to apply the
Conventions’ provisions of air carrier’s liability for delay on cancellation cases.
The second legal regime applied by the courts on cancellation cases is the
national or local law and the basis of the carrier’s liability is considered to be
non-performance of the carriage contract. An important question arises here is
which one of these regimes reflects the best interpretation of the Conventions.
Most importantly, what will be the legal impact of adopting each of these
scenarios in jeopardising the uniformity objectives of the Conventions? In the
following, I will analyse those two regimes and the legal effects resulting from
implementing them.
A. Cancellation is a form of delay:
Air carrier’s liability for delay was expressly regulated in article 19 in the
Conventions. Article 19 of the Warsaw Convention provides that: ‘The carrier is
liable for damage occasioned by delay in the carriage by air of passengers,
luggage or goods.’ Followed by article 20 (1) which provides provisions for the
carrier to exempt itself from liability by stating that ‘The carrier is not liable if
he proves that he and his agents have taken all necessary measures to avoid
the damage or that it was impossible for him or them to take such measures.’
The Montreal Convention adopted the same provisions and replaced both
articles (19) and (20) of the Warsaw Convention with minor change in the
wording in article 19 which provides that: ‘The carrier is liable for damage
occasioned by delay in the carriage by air of passengers, baggage or cargo.
Nevertheless, the carrier shall not be liable for damage occasioned by delay if
it proves that it and its servants and agents took all measures that could
reasonably be required to avoid the damage or that it was impossible for it or
them to take such measures.’
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It is noteworthy that applying the Conventions’ delay provisions will benefit
the passenger in proving its case which is based on presumed-fault liability
system. On the other hand, it will benefit the carrier to limit its liability in
accordance to the Conventions’ limitations and the legal action will be timebarred if it is not brought within two years (statute of limitation). The question
which arises here is to what extent the Conventions’ provisions would apply to
the cancellation and denied boarding cases.
The preparatory materials of the Montreal international conference on air
law suggested a definition for delay which occurs when ‘passengers and their
carry-on baggage have not been carried to their immediate or final destination
or when checked baggage or cargo has not been delivered within the time
which it would be reasonable to require of a diligent carrier, having regard to
all relevant circumstances and damage or loss is proved to have been
suffered’.(36) According to the suggested definition, the Montreal Convention is
applied to the cases of not carrying the passenger or the baggage (the situation
which clearly understood to be a cancellation case). Had this definition been
adopted in the final version of the Montreal Convention, it would have saved a
lot of confusion between the courts. Nevertheless, this definition did not get
much support and therefore, it was not adopted and was omitted from the
approved Convention. Therefore, it has no influence on the interpretation of
delay in the Convention.
The issue of applying the delay provisions on cancellation and denied
boarding has been visited by several jurisdictions around the world. Having
said that, there is not yet a high court decision in this regard. To this extent,
the U.S. court in Myra Knowlton v. American Airlines, INC.(37) stated that ‘There
is clearly a split of authority over whether the Montreal Convention and its
predecessor completely preempt state law claims such as this one. However,
this Court is persuaded by the reasoning of those cases finding in favor of
preemption. The treaties were designed to create a uniform system of liability
among airlines for claims arising from international flights. See Tseng, 525 U.S.
at 169 "Given the [Warsaw] Convention's comprehensive scheme of liability
rules and its textual emphasis on uniformity, we would be hard put to
conclude that the delegates at Warsaw meant to subject air carriers to the
(36) International Civil Aviation Organisation, ‘International Conference on Air Law (Convention
for the Unification of Certain Rules for International Carriage by Air)’ Montreal 10-28 May 1999,
Volume III Preparatory Material, Montreal 1999, p A14.
(37) 2007 U.S. Dist. LEXIS 6882.
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distinct, nonuniform liability rules of the individual signatory nations." As a
matter of public policy, airlines should not be subject to contract claims in
state courts involving a three-dollar breakfast.’
In the United States, there are plenty of cases decided in favour of ruling
that article 19 applies to cancellation and denied boarding cases. In Vumbaca
v. Terminal One Grp. Ass'n L.P,(38) the U.S. District courts held that ‘Article 19
applies when a passenger does not arrive on time at her promised destination,
such as where a passenger's flight is cancelled and she books an alternative
flight without affording the airline an opportunity to perform its obligations’.
Also in Paradis v. Ghana Airways LTD.(39), the passenger Michel Paradis,
brought an action to recover losses that he and his traveling companions
suffered when returning to New York from Sierra Leone. His claim was based
on the New York common law breach of contract and sought compensation
from Ghana Airways Limited for damages stemming from its cancellation of
the flight. The court decided among other things that ‘the Montreal
Convention and its predecessor, the Warsaw Convention, both preempt state
law claims based on delay in air transportation’ (40). Confirming this conclusion,
the United States Court of Appeals, Ninth Circuit in Lathigra v. British Airways
PLC,(41) held that ‘claims for failing to arrange or provide substitute
transportation fall within the scope of Article 19’. Also in Oparaji v. Virgin
Atlantic Airways, Ltd.(42) the claimant missed the flight after air carrier
employees wrongly accused him of using a forged passport and the court held
that claims for damages resulting from his missed flight were covered by
Article 19. Further in relation to tarmac delay, the claimant in Daniel v. Virgin
Atlantic Airways Ltd.(43) claimed damages for the tarmac delay as she was
denied timely arrival at her destination beyond the designated time for
disembarkation. The court found that the contract of carriage was performed
in this case and therefore the economic harms the claimant has suffered fall
(38) 859 F. Supp. 2d 343, 366 (E.D.N.Y. 2012). The full case can be found at
https://casetext.com/case/vumbaca-v-terminal-one-grp-assn-lp#.U9T7m7FN3IV (14/11/16)
(39) 348 F.Supp.2d 106 (2004). The full case, can be found at
http://www.leagle.com/decision/2004454348FSupp2d106_1443/PARADIS%20v.%20GHANA%2
0AIRWAYS%20LTD. (14/11/16)
(40) See also, see, e.g., Ikekpeazu v. Air France, No. 04–cv–711, 2004 WL 2810063, (D.Conn.
Dec. 6, 2004).
(41) 41 F.3d 535, 539 (9th Cir.1994).
(42) 2006 WL 2708034, at 3 (E.D.N.Y.2006)
(43) 59 F.Supp.2d 986, 991 (N.D.Cal.1998).
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within the substantive scope of Article 19. The United States District Court, S.D.
New York supported this view in Sassouni v. Olympic Airways,(44) holding that
claim resulting from delay after plaintiff was denied boarding due to ‘alleged
overbooking’ of his flight is covered by article 19 and would be barred under
the Convention's statute of limitations. In Robert Houdin, c. La Panair do
Brasil(45), the passenger’s flight was cancelled and the French court treated his
case as a delay one and awarded him compensation based on the Warsaw
Convention.(46) The UAE courts on the other hand, seem to favour the
application of the Convention’s provisions of delay to cancellation cases.(47)
The absence of clear provisions regulating cancellation and denied boarding
and aiming at providing the maximum degree of protection to air passengers,
European Union issued the Council Regulation (EEC) No 295/91 of 4 February
1991(48) establishing common rules only for a denied boarding compensation
system in scheduled air transport. This Regulation was repealed by the
Regulation (EC) No 261/2004 of the European Parliament which established
common rules for long delay, flight cancellation and denied boarding. (49)
Articles 4 and 5 of the EC Regulation provided the following provisions to apply
on denied boarding and cancellation cases. According to the EC Regulation, if
the carrier expects to deny boarding on flight, it must first call for volunteers,
then if the number of volunteers is insufficient, it may deny boarding to
passengers against their will and compensate them.(50) Regarding cancellation
(44) 769 F.Supp. 537, 540–41 (S.D.N.Y.1991) (16/11/16)
(45) 1961 RGA 285 (Trib. Civ. Seine, 9 July 1960.
(46) I. H. Ph. Diederiks- Verschoor, ‘An Introduction to Air Law’, 8th revised edition, Kluwer Law
International, the Netherlands, 2006, p139.
(47) See for example the following two decisions by the Union Supreme Court: Decision No.
621, judicial year 20, (29/10/2000); and Decision No. 144, Judicial Year 25, (27/11/2005).
(48) http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:31991R0295&from=EN
(16/11/16)
(49) Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 February
2004 establishing common rules on compensation and assistance to passengers in the event of
denied boarding and of cancellation or long delay of flights, and repealing Regulation (EEC) No
295/91
at
http://eur-lex.europa.eu/resource.html?uri=cellar:439cd3a7-fd3c-4da7-8bf4b0f60600c1d6.0004.02/DOC_1&format=PDF (16/10/2016).
(50) Article 4 provides that: '1. When an operating air carrier reasonably expects to deny
boarding on a flight, it shall first call for volunteers to surrender their reservations in exchange
for benefits under conditions to be agreed between the passenger concerned and the operating
air carrier. Volunteers shall be assisted in accordance with Article 8, such assistance being
additional to the benefits mentioned in this paragraph. 2. If an insufficient number of volunteers
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of a flight, article 5 obliges carriers to inform the passengers of the possible
alternative transport and must offer them assistance in accordance to article 9.
Passengers who are informed of the cancellation less than two weeks before
the scheduled time of departure are entitled to compensation unless the
carrier proves that the cancellation is caused by extraordinary circumstances
which could not have been avoided even if all reasonable measures had been
taken.(51)
If the delay exceeds three hours where passengers reach their final
destination exceeds three hours or more after the arrival time originally
scheduled by the air carrier, they may be treated, for the purposes of their
entitlement to compensation, as passengers whose flights are cancelled
according to the Court of Justice of the European Union (Grand Chamber) in
Nelson.(52) The court, following Sturgeon(53) case, stressed that the carrier
comes forward to allow the remaining passengers with reservations to board the flight, the
operating air carrier may then deny boarding to passengers against their will. 3. If boarding is
denied to passengers against their will, the operating air carrier shall immediately compensate
them in accordance with Article 7 and assist them in accordance with Articles 8 and 9'.
(51) And article 5 states that: '1. In case of cancellation of a flight, the passengers concerned
shall: (a) be offered assistance by the operating air carrier in accordance with Article 8; and (b)
be offered assistance by the operating air carrier in accordance with Article 9(1)(a) and 9(2), as
well as, in event of re-routing when the reasonably expected time of departure of the new flight
is at least the day after the departure as it was planned for the cancelled flight, the assistance
specified in Article 9(1)(b) and 9(1)(c); and (c) have the right to compensation by the operating
air carrier in accordance with Article 7, unless: (i) they are informed of the cancellation at least
two weeks before the scheduled time of departure; or (ii) they are informed of the cancellation
between two weeks and seven days before the scheduled time of departure and are offered rerouting, allowing them to depart no more than two hours before the scheduled time of
departure and to reach their final destination less than four hours after the scheduled time of
arrival; or (iii) they are informed of the cancellation less than seven days before the scheduled
time of departure and are offered re-routing, allowing them to depart no more than one hour
before the scheduled time of departure and to reach their final destination less than two hours
after the scheduled time of arrival. 2. When passengers are informed of the cancellation, an
explanation shall be given concerning possible alternative transport. 3. An operating air carrier
shall not be obliged to pay compensation in accordance with Article 7, if it can prove that the
cancellation is caused by extraordinary circumstances which could not have been avoided even
if all reasonable measures had been taken. 4. The burden of proof concerning the questions as
to whether and when the passenger has been informed of the cancellation of the flight shall
rest with the operating air carrier.
(52) Nelson and others v Deutsche Lufthansa AG Regina (TUI Travel plc and others) v Civil
Aviation Authority (Joined Cases C-581/10–C-629/10); [2012] WLR (D) 293, which can be found
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would not be responsible if the delay was due to extraordinary circumstances,
which also exempts air carrier from liability for delay under air Conventions. It
is, however, noteworthy that the application of the above provisions is limited
to the European Union countries and therefore, other air passengers who are
not travelling to or from the EU will not benefit from these provisions.
Another national legal system on cancellation and denied boarding is the
one issued by the General Authority of Civil Aviation in Saudi Arabia which has
issued a Consumer Protection Regulation in the Civil Aviation Sector No. (8-99)
dated 01/08/1431h.(54) Among other issues, this regulation provided rules on
cancellation and denied boarding to be applied on all domestic and
international flights by both national and foreign airlines to or from Saudi
airports.(55) Article 6 of the Saudi Regulation provided rules to be followed in
case of denied boarding due to overbooking which should be published on the
website of the airline or any other means of communicating them to the
passengers.(56) Denied boarding is stated to be an acceptable behaviour by the
airlines, however, the airline should ensure that as small a number of persons
as possible of passengers are involuntarily denied boarding. Several remedies
are available to denied boarded passenger starting from upgrading the
passenger to a higher fare section in case of availability with no extra charges
to providing case, support, refund of the ticket price, the right to choose
between on a different flight with the same carrier or a flight of a different
carrier with no additional costs. If the time between the original flight and the
one that was rearranged for such passengers is longer than 6 hours, the
passenger will be entitled to compensation.(57) Regarding cancellation of
flights, the carrier is exempted from requirements of care, support, and
compensation if it notified the passenger about the cancellation more than 7
at
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62010CJ0581&from=EN
(21/11/16)
(53) Joined Cases C-402/07 Christopher Sturgeon and Others v Condor Flugdienst GmbH and C432/07 Stefan Böck and Cornelia Lepuschitz v Air France SA, which can be found at http://eurlex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62007CJ0402 (21/11/16)
(54) https://gaca.gov.sa/web/en-gb/department/customer-protection (20/11/16)
(55) Article 5 (1) of the Saudi Regulation.
(56) According to article 15 of the Regulation, the carrier should disclose the consumers’ rights
in a visible place in a clear readable manner to the consumer its website, sales offices, boarding
counters.
(57) For more details of these remedies, please visit http://thesaudi.net/kfia/gaca_cps_regulation_en.pdf (20/11/16)
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days in advance of the date of the travel. If the time is less than 7 days, the
passenger may choose an alternative flight or a refund of the ticket value. For
the first option, the carrier will bear the hotel expenses and meals for the
additional stay up to 3000 Saudi Rials. If the passenger was at the airport when
the flight was cancelled and its travel was by a lower fare section, he will be
entitled to a compensation equivalent to100% of the cost difference or 500
Special Drawing Rights, whichever is greatest.(58)
The limited application of these provisions and the absence of any
regulation on cancellation and denied boarding in the Conventions encouraged
national courts around the world to relay on the domestic laws as I will explain
in the following section.
B. Cancellation constitutes a non-performance of the contract
One of the main objectives of the carriage by air conventions was to create
a uniform system of liability among airlines for claims arising from
international flights. However, these conventions and expressly by their title
state that they have been adopted for the ‘Unification of Certain Rules for
International Carriage by Air’. Therefore, the Conventions do not regulate all
rules related to the carriage by air. To this end, the U.S. court in Donkor v.
British Airways Corp.(59) Noted that ‘While defendants are correct in their
assertion that the Warsaw Convention completely preempts the claims that it
governs, they are incorrect to imply that the Convention governs all claims
arising out of international transportation’.
This conclusion encouraged several parties to base their claims on the
national law instead of on the Conventions. Concerning the application of
article 19 of the Conventions to cases of cancellation, denied boarding or
overbooking, the U.S. federal courts appear divided on this issue and the Court
of Appeals has explicitly left the issue open.(60) Therefore, several courts
decided that it does not cover actions seeking to recover for contractual nonperformance, such as when a passenger who has purchased a ticket is
‘bumped’ in Kg. Wolgel v. Mexicana Airlines(61). Mr. and Mrs. Wolgel held
confirmed reservations and complied with the relevant pre-boarding
conditions but due to overbooking they were denied boarding. They submitted
(58) Article 7 of the Saudi Regulation.
(59) 62 F. Supp. 2d 963 (E.D.N.Y. 1999).
(60) Weiss v. EL AL Israel Airlines, LTD. (S.D.N.Y. 2006) 433 F.Supp.2d 361, 366 (S.D.N.Y. 2006).
(61) 821 F.2d 442, 444–45 (7th Cir.1987)
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their claim based on breach of contract (total nonperformance) and
discriminatory bumping not on the delay provisions under the Warsaw
Convention. The United States’ Court of Appeal decided that 'the Wolgels'
claim falls outside the Warsaw Convention, because the Wolgels seek damages
for the bumping itself, rather than incidental damages due to their delay.
Therefore, the two-year statute of limitations for claims covered by the
Warsaw Convention does not apply to this case.'(62) The court added that 'The
history of the Warsaw Convention indicates that the drafters of the
Convention did not intend the word "delay" in Article 19 to extend to claims,
such as the Wolgels', that arise from the total non-performance of a
contract.'(63) According to treaty interpretation rules, the court examined the
legislative history of the Warsaw Convention and emphasized the remarks of
the delegate from Italy to the Conference in that the provisions for delay in the
Convention do not provide a remedy for non-performance which was left to
national law.(64)
Applying the national law rules on cancellation cases was followed in
several cases in the U.S. For example, the United States District Court, S.D.
New York in a case cited more often, Weiss v. El Al Isr. Airlines, Ltd.(65) after
reviewing several cases in Canada and Germany and other countries and for
the sake of international uniformity decided that ‘the drafting history indicates
that the drafters of the Montreal Convention intended that the national courts
would determine the meaning of "delay," and national courts have almost
universally accepted Wolgel's interpretation of bumping as contractual nonperformance and not delay. Consequently, in light of the interest in
international uniformity announced in Tseng, and the greater focus on
consumer protection intended in the Montreal Convention, plaintiffs' bumping
claims should be read as grounded in a cause of action for non-performance of
contract and not delay. They are, therefore, not preempted by the Montreal
Convention’.(66)

(62) Paragraph 6 of the Wolgel v. Mexicana Airlines (821 F.2d 442).
(63) Paragraph 7 of the Wolgel v. Mexicana Airlines (821 F.2d 442).
(64) The minutes of delegates to the Second International Diplomatic Conference on Private
Aeronautical Law which was convened in Warsaw 1929, mentioned in Wolgel v. Mexicana
Airlines, paragraph 9. http://openjurist.org/print/332895 (16/11/16)
(65) 433 F.Supp.2d 361, 369 (S.D.N.Y.2006)
(66) Weiss v. El Al Isr. Airlines, Ltd , at 369.

96

[Year 33, Issue No. 78 April 2019]

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2019/iss78/10

]

18

Naboush: ????? ??????? ??????- ??????? ??????? ??????

[Dr. Eman MHD Mommtaz Naboush]
To conclude, applying two different legal regimes on cancellation cases
created uncertainty due to the fact that the resulting legal outcomes are
completely different as I will explain in the following.
C. The effect of the applicable legal regime on the uniformity purpose of
the Conventions
The main purpose of carriage by air conventions was to unify certain rules in
relation to the carriage by air. Cancellation is one of the events that is very
likely to occur in air transportation. As a result of the absence of express rules
on cancellation in the Conventions, the national court around the world were
not consistent in interpreting the Convention when it came to cancellation. In
some cases, judgements in the same legal system were not consistent. It is
highly important to note that there is not yet a leading case on cancellation
and denied boarding. 'The majority of litigation is carried out in small local
courts around the world and for sums that are not so great as to warrant the
cost of the passenger hiring professional representation as the cost of such
representation may outweight the amount of the claim, especially in small
claims courts where costs are usually irrecoverable. Such small claims also do
not attract the interest of professional representation. Many judges in these
small courts, although highly competent, have unfortunately never had to deal
with the issue of the Montreal Convention themselves'.(67)
An important issue to be taken into account is that the interpretation of the
Warsaw Convention should not affect the interpretation of the Montreal
Convention. Firstly, the main purpose of the Montreal Convention was to
modernise air carriage and achieve better carriage conditions for the
passengers. The existence of two different legal regimes to apply to
cancellation cases would undermine the uniform application of the
Conventions and would create uncertainty in the carriage by air industry. On
the other hand, if the Conventions provisions on delay are not to apply to
cancellation and denied boarding cases, the passengers will not be protected
by the Conventions. The carrier in this case will benefit from the general rules
of freedom of contract in accordance to the national laws. On the other hand,
the carrier will not benefit from the Conventions’ limitation of its liability (68),

(67) http://www.montrealconvention.org/ (24/03/14)
(68) Article 22 of both the Warsaw Convention and the Montreal Convention.
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the choice of courts where the law action may be brought (69) and the statute of
limitation of the two years(70).
To conclude, each one of the two options of legal regimes mentioned above
has its advantages and disadvantages. However, the matter is not simply which
one is a better option to the passenger, rather it is creating certainty for air
consumers in particular and everyone who is engaged in this industry such as
the carriers and insurers.
IV. AIR CONSUMER PROTECTION/IMPROVE AIR TRAVEL CONDITIONS
Carriage by air sector has grown vastly since the adoption of the
international Conventions. At the beginning, these Conventions focused on
safety and security issues in the carriage by air. However, the issues of
protecting air consumer rights became a pressing need in this industry. Some
countries have already started paying attention to this issue by issuing
mandatory rules for the airlines to comply with.
To protect air consumer, in my opinion, three requirements have to be met.
First, enacting clear and mandatory rules which stipulate the kind of air
consumer rights that should be protected. Secondly, establishing clear and
specified steps and procedures that are to be followed in order to enforce
these rules. Finally, there should be an official organ whose tasks are to
observe the correct application of the rules and procedures; handling air
passenger’s complaint; enforcing sanctions on the carriers and regularly issuing
a list of airlines which consistently violate air passenger’s rights. In this section,
I will analyse each of these particulars supported with examples of legal
systems and airlines conditions which adopted, to some extent, rules on air
consumer’s rights in relation to cancellation and denied boarding.
A. Establishment of unified rules
As a result of the unsatisfactory and ambiguous provisions of the
Conventions in relation to cancellation and denied boarding, several legal
systems adopted legal provisions to protect air passengers whose flights are
cancelled. These rules are mandatory and must be respected by all airlines
servicing air consumers in that specific region. In addition, several airlines
adopted such conditions to protect air consumers. Airlines’ conditions are
voluntarily adopted and they are merely contractual provisions agreed upon in
(69) Article 28 of the Warsaw Convention and article 33 of the Montreal Convention.
(70) Article 29 of the Warsaw Convention and article 35 of the Montreal Convention.
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the carriage contract. In the following, these rules and conditions will be
analysed.
National laws and regulations on air cancellation and denied boarding
In the United States, there is no such a federal law similar to the EU
Regulation(71) to apply to cancellation and overbooking cases in air transport.
In the United States, the terms of the carriage by air contract are the principal
source of claiming the passengers’ rights and entitlements in the cases of
cancellation of flights. The U.S. air passenger is advised all the time in case of
any problem arises at the airport to read carefully the carrier’s contract of
carriage to see what their rights are under the contract. The carriage contract
will clarify whether the passenger is entitled to overnight hotel and meals. The
DOT issued the rule (14 CFR 259.6) obliging all air carriers to post their
contracts of carriage on their websites and making them easy to be located by
the passenger on the carrier’s home page.(72) In addition, the U.S. Department
of Transportation (DOT) completed in April 2011, a rulemaking that
strengthened the rights of air passengers in the event of overbooking and
flight cancellations.(73) The DOT’s consumer rules imposed a mediate payment
of compensations in cases of overbooking and denied boarding covering both
domestic and international flights. The amount of this compensation depends
on the price of their ticket and the length of the delay. If the airline does not
make any substitute travel arrangements for the bumped passenger, the
maximum amount of the compensation is 400% of the one-way fare and $1350
maximum.(74) In addition, the DOT Aviation Consumer Protection Division’s
published an online booklet called ‘Fly-Rights: A Consumer Guide to Air Travel’
covering flights’ cancellations in addition to other topics and providing
information about DOT rules on consumer complaints’.(75) It is noteworthy
that, except in small claims court for a breach of contract, there is no private
(71) The EU Regulations regarding cancellation have been analysed earlier in this paper.
(72)http://www.americanbar.org/publications/gp_solo/2013/may_june/the_obligations_airline
s_and_rights_passengers.html (17/11/16)
(73) https://www.fas.org/sgp/crs/misc/R43078.pdf (16/11/16). One of the ways to provide
more protection to aviation consumers is that airlines have to report to the U.S. Department of
Transportation on a quarterly basis the number of passengers ‘bumped’ from flights originating
in the U.S. Paul Dempsey, ‘Consumer Protection in the Airline Industry’, McGill University,
Montreal, 2014.
(74) https://www.transportation.gov/airconsumer/fly-rights (17/11/16)
(75) https://www.transportation.gov/airconsumer/fly-rights (17/11/16)
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rights of action for violation of the DOT’s rules and therefore, the passengers
themselves cannot sue the carrier. Instead, the passengers will rely on the DOT
to enforce the rules.(76)
Canada, on the other hand, has been eager to provide better protection to
air passengers in the case of cancellation and denied boarding which were
considered as constituting to delay.(77) The Government of Canada introduced
in 2008 Flight Rights Canada (FRC), which is an air passenger rights initiative
that included a voluntary code of conduct for airlines in the form of sample
tariffs(78) coupled with a video published on its website explaining these issues
to air consumers. In accordance to these rules and at the passenger’s
discretion, the carrier will rebook the passenger on alternate transportation
with no additional cost within a reasonable time. Alternatively, if the purpose
of the passenger’s travel is no longer valid, the carrier must, within a
reasonable time at no additional cost, provide the passenger with a full
refund, or return the passenger to their point of origin if the travel has
already commenced.(79) The Canadian largest carriers (Air Canada, WestJet and
Air Transat) agreed on 2009 to this code and adjusted their tariffs to address
flight cancellations, overbooking and other issues.(80) It should be noted that
this code of conduct is voluntarily adopted into the airlines’ tariffs. Moreover,
these tariffs are merely terms and conditions of the carriage contract and do
not enjoy the same protection of statutes.
In Australia, there is no regulatory framework to regulate rights of air
passengers in the event flight cancellation and denied boarding.(81) In order to
be considered as cancelled, flights in Australia should be cancelled less than 72
hours prior to the departure time. Whereas, changes outside of that time are
considered a flight schedule change rather than a cancellation.(82) The matter
of what compensation air passenger is entitled in these cases depends on each
(76)http://www.americanbar.org/publications/gp_solo/2013/may_june/the_obligations_airline
s_and_rights_passengers.html (17/11/16)
(77) The Canadian Transport Agency ruled that overbooking and cancellation that are within the
control of the carrier constitute a delay. https://www.otc-cta.gc.ca/eng/publication/noticeindustry-remedies-overbooking-cancellation (17/11/16)
(78) https://www.otc-cta.gc.ca/eng/ruling/251-c-a-2012 (17/11/16)
(79) https://www.otc-cta.gc.ca/eng/publication/notice-industry-remedies-overbookingcancellation (17/11/16)
(80) https://travel.gc.ca/air/air-passenger-rights (17/11/16)
(81) http://consumerlaw.gov.au/files/2016/07/Airline_Customer_Advocate.rtf (17/11/16)
(82) http://www.airlinecustomeradvocate.com.au/General/Eligibility.aspx (17/11/16)
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airlines’ policies and conditions of carriage and fare rules as well as any service
commitment in its customer charter. Passengers whose flights are cancelled
would have first to file a complaint with the airline itself. If not resolved, they
can complain to the Airline Customer Advocate (ACA) or a state or territory
consumer protection government body. The final step for such passengers is to
consider legal advice about commencing legal action in a court or tribunal. (83)
To conclude, in most countries there is no binding state law to regulate
flight cancellations and denied boarding. Therefore, lesser binding regulations
were introduced in the United States of America and Canada. These
regulations sought to fill the gap left open in the international conventions on
the carriage by air. In addition, some of the national airlines around the world
and in the GCC adopted in their carriage conditions several rules to regulate
these issue as I will explain in the following section.
Airlines’ contractual provisions on cancellation and denied boarding
IATA, which was founded in April 1945, is the prime vehicle for inter-airline
cooperation and it has today 265 members comprising 83% of total air
traffic.(84) IATA has prepared a set of air carriage conditions which, in general, is
adopted in most airlines’ tariffs and conditions. However, each airline seems to
adjust its carriage conditions with its national laws and the rules that it is
subject to.
Several GCC airlines, in a good gesture and voluntarily, adopted directly or
indirectly in their conditions of carriage legal provisions aiming at protecting air
passengers whose flights are cancelled. Until national GCC rules regulating air
passengers’ rights in case of cancellation are embraced, this practice is
encouraged to be adopted by all GCC airlines. However, these provisions do
not necessarily adopt the same rules analysed above. Furthermore, these
provisions are merely contractual terms and will be interpreted and treated as
so. In the following, several GCC airlines conditions of carriage will be analysed
with the aim of defining the limits of protection they provide to air passengers
in relation to cancellation and denied boarding.
Emirates inserted in its 1995 contractual provisions governing only
overbooking. First the airline will ask for volunteers willing to give up their
reservation in exchange for payment. Then according to its particular boarding
(83) http://consumerlaw.gov.au/files/2016/07/Airline_Customer_Advocate.rtf (17/11/16)
(84) http://www.iata.org/about/Pages/history.aspx (17/11/16)
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priority, the airline will deny boarding to other persons who will be entitled to
compensation.(85) The fact that these conditions do not comply with the EU
Regulation led Emirates to adopt new conditions which were published in
2012. In addition, Emirates prepared specific conditions of carriage for
passengers located in the U.S. which were published in 2014.(86) Regarding
cancellation and denied boarding, both carriage conditions of 2012 and 2014
are identical. Article 9.2 regulated remedies for cancellation, rerouting and
delay and article 9.3 provided the rules for denied boarding cases. The
passenger is entitled to choose one of three remedies in case his flight was
cancelled. These remedies are as follows:
9.2.2(a) Remedy One - we will carry you and your Baggage as soon as we
can on another of our flights on which space is available and, where necessary,
extend the period of validity of your Ticket to cover that carriage. 9.2.2(b)
Remedy Two - we will re-route you and your Baggage within a reasonable
period of time to the destination shown on your Ticket on another of our
flights or on the flight of another airline, or by other mutually agreed means
and class of carriage. We will also refund you any difference between the fare,
taxes, fees, charges and surcharges paid for your carriage and any lower fare,
taxes, fees, charges and surcharges applicable to your revised carriage. 9.2.2(c)
Remedy Three - we will give you an involuntary refund in accordance with
Article 10.2.(87)
On the other hand, passengers’ who are denied boarding, Emirates will
carry them on one of its later flights or will arrange for them to be carried on
another airline. Alternatively, the passengers may choose to receive an
involuntary refund in addition to any compensation due to them under
applicable law and Emirates denied boarding compensation policy. It is
important to note that Emirates carriage conditions state that these remedies
and rights represent the sole and exclusive remedies and rights available to air

(85) http://www.emirates.com/english/images/conditions-of-contract_tcm233-431995.pdf
(16/11/16)
(86) http://cdn.ek.aero/us/english/images/usa_published_november_2014_tcm272194795.pdf (18/11/16)
(87) http://cdn.ek.aero/us/english/images/usa_published_november_2014_tcm272194795.pdf for U.S for U.S. passengers and
http://cdn.ek.aero/ae/english/images/english_final10may2012_tcm277-194795.pdf for other
passengers. (18/11/16)
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passengers in case of cancellation.(88) Therefore, except the entitlement of
these remedies, 9.3.3 of Emirates’ carriage conditions exonerate itself from
further liability to such passengers for any loss or expense whatsoever. (89) It
should be noted that, the wording of these provisions seems to be wide and
does not provide definite protection to air passengers. Besides, the application
of these rules would create discrimination between passengers even if they are
on the same flight.
According to the Saudi Arabian Airlines terms and conditions of air carrier,
the application of its contractual provisions in relation to cancellation is limited
to flights to the countries which already provided protection to their air
passengers. It provides that: ‘In those countries where Denied Boarding
Compensation regulations are in force, carriers operate compensation plans
for passengers with confirmed reservation who are denied boarding because
of non-availability of seats caused by overbooking, details of these plans are
available at the airlines’ offices’(90). Apparently, such provisions add no more
protection to the concerned passengers. Further, they create a form of
discrimination against other passengers who travel with Saudi Arabian Airlines
to countries where no regulations on cancellation were adopted. One may
question the effectiveness of such provisions in protecting air consumers.
Qatar Airways, on the other hand, regulated cancellation and denied
boarding in article 10 (2 and 4) of its carriage conditions.(91) It provided similar
remedies to the above mentioned ones. For example, in case of cancellation it
shall either carry the passenger on another of its scheduled services on
which space is available; re-route the passenger to the destination indicated
on the ticket by its scheduled services or the scheduled services of another
carrier, or by means of surface transportation with no additional expenses; or
it will provide the passenger with a refund in accordance with its provisions.
Similarly to Emirates, Qatar Airways exonerates itself from further liability and
these remedies are the sole and exclusive remedies available to the
(88) Article 9.2.3 of Emirates carriage conditions at the above websites.
(89) http://cdn.ek.aero/us/english/images/usa_published_november_2014_tcm272194795.pdf for U.S for U.S. passengers and
http://cdn.ek.aero/ae/english/images/english_final10may2012_tcm277-194795.pdf for other
passengers. (18/11/16)
(90)http://www.saudiairlines.com/portal/site/saudia/menuitem.187f088fe29f6bfa0524f9105d6
981ca/?vgnextoid=426f7c7479fe2410VgnVCM100000d59618acRCRD (03/11/16)
(91) http://www.qatarairways.com/ae/en/conditions-of-carriage.page (17/11/16)
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passengers. Article 10 (4) of Qatar Airways conditions of carriage provided
rules on the compensation the passenger is entitled to in case of denied
boarding. This compensation is based on the applicable Convention and/or the
applicable law and/or its denied boarding compensation scheme as set out in
its regulations.
In conclusion, these tariffs and carriage conditions seem to provide in some
cases additional protection to air passengers. However, they cannot replace
what should be implemented on an international scale in order to avoid
confusion and contradicting terms and conditions. Besides, applying these
conditions in some case would result in discrimination between air passengers.
In his remarks at a Press Conference in Sao Paulo in 2014, Tony Tyler rightfully
stated that: ‘It is fully understandable that governments wish to set some
minimum guarantees to protect passengers. But that is not what is happening.
Already some 50 countries have implemented passenger rights regimes. And
what has resulted is—honestly—a mess. In some cases, rules are so complex
that they are unmanageable. In others, they conflict with each other. And in
the worst case, they are so prescriptive that airlines cannot take extra steps to
help their passengers’.(92) Therefore, it is important to produce clear
procedures in order to apply such rules as I will explain in the following section
of this paper.
B. Creating clear, simple, effective & friendly use procedures
In order to be more effective, there should be clear mechanism and
procedures to apply the rules on air consumer protection in general and those
related to cancellation and denied boarding. These procedures would be
effective in protecting air consumers as long as they are clear and simple.
Further, in principle, these procedures will achieve more protection to the
passengers if they are publicly and officially adopted rather than individually by
the airline itself. In the following, the procedures to be followed in the cases of
cancellation and denied boarding complaints set forth officially as part of
several legal systems will be analysed.
The Saudi General Authority of Civil Aviation (GACA) in article 16 of its
Regulation compels the carrier to guide air consumer to the methods of
claiming its rights via its websites, sales offices, and counters in addition to
providing a clear and friendly useable form for complaints.(93) The GACA has
(92)http://www.iata.org/pressroom/speeches/Pages/2014-02-20-01.aspx (17/11/16)
(93) http://the-saudi.net/kfia/gaca_cps_regulation_en.pdf (20/11/16)
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the right and full authority to undertake the necessary measures to investigate
the air carriers’ violations.
Canada seems to be one of the best countries in protecting air consumers
and providing friendly-use procedures for complaints by air passengers. In
addition to the procedures that are analysed in this section, the Canadian
Transportation Agency (the Agency) established a specialised complaints
section to help air passengers in two primary ways. The first way to help air
passengers is who are not satisfied with how a carrier dealt with cancelling
their flights, among other issues, by offering informal dispute resolution
processes. This method, which is informal, includes facilitation and mediation
services which are fast and easy informal dispute resolution processes and it
seems that the vast majority of complaints are resolved this way.(94) The
passengers can file a complaint with the Agency if his complaint to the carrier
was unsuccessful in resolving their issues after giving the carrier 30 days to
respond. The second way is adjudication where the Agency offers a court-like
complaint process for passengers who want to challenge a carrier’s policies
(tariff provisions). Air passengers can follow this way if they think that the tariff
provisions are unclear, unreasonable, or discriminatory. In particular, they may
make complaint requiring compensation when they are denied boarding or are
not adequately informed of changes in flight schedules.(95)
The U.S. Department Of Transportation procedures for handling air
consumers complaints are less efficient than the Canadian one. They allow air
consumers to register their complaints with DOT's Aviation Consumer
Protection Division (ACPD) which reviews these complaints to determine the
extent to which carriers are in compliance with the federal aviation consumer
protection regulations. Handling with these complaints by the ACPD is not as
effective as the Canadian Agency. The organ which is assigned by resolving
them formally or informally is not an official organ. However, these complaints
seem to be helpful as basis for rulemaking, legislation, and research. Besides
some complaints are forwarded to the airline for consideration. The most
important role of the ACPD is to issue and ‘distribute reports to the industry
and made available to the news media and the general public so that
consumers and air travel companies can compare the complaint records of

(94) https://services.otc-cta.gc.ca/eng/accessibility-complaints (19/11/16)
(95) https://services.otc-cta.gc.ca/eng/adjudication (19/11/16)
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individual airlines and tour operators’.(96) The publicity role seems to be the
focus of the ACPD rather than acting as judicial or semi-judicial organ in dealing
with air consumers’ complaints.
Regarding the EU which has established the most effective legal regulations
regarding cancellation and denied boarding, it produced an online form (the
Air Passenger Rights EU Complaint Form) for air consumers to use for their
complaints.(97) Submission of complaints should be made first to the airline
who has to reply to it within 2 months. If it does not reply or if the reply was
unsatisfactory, air passenger may complain to the National Enforcement
Bodies in the EU country where the incident took place.(98) Air consumers may
use also the out-of-court procedures by using the alternative dispute
resolution(99) and an online platform for those who bought their ticket
online.(100)
Establishing the rules and the procedures to be followed to apply these
rules is one issue and founding an organ that is entrusted by checking the
correct application of them is another issue. In the following, I will examine
what organs have been formed for the aim of dealing with aviation consumers
issue and what tasks they are entrusted with.
C.

Forming an enforcement organ (National enforcement body)

A national enforcement organ should be established in each country which
is entrusted with handling air consumers’ complaints. The more powers this
organ is given, the more effective it will be in achieving protection for air
consumers. In particular, this organ should be allocated the following tasks:
 Observing the correct application of the rules and the procedures on air
consumers’ protection by the carriers.
(96) https://www.transportation.gov/airconsumer/file-consumer-complaint (19/11/16)
(97) The form that air passenger may use to complain to the airline can be found at
https://ec.europa.eu/transport/sites/transport/files/themes/passengers/air/doc/complain_for
m/eu_complaint_form_en.pdf (19/11/16)
(98) You can find an updated list of these authorities as of 20th October 2016 at
https://ec.europa.eu/transport/sites/transport/files/themes/passengers/air/doc/2004_261_nat
ional_enforcement_bodies.pdf (19/11/16)
(99) http://europa.eu/youreurope/citizens/consumers/consumers-dispute-resolution/out-ofcourt-procedures/index_en.htm (19/11/16)
(100) https://webgate.ec.europa.eu/odr/main/index.cfm?event=main.home.show&lng=EN
(19/11/16)
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 Handling air consumers’ complaints.
 Enforcing the rights of air consumers.
 Imposing sanctions on violating carriers.
 Regularly issuing a list of non-compliance by air carriers which
repeatedly violate air consumers’ rights.
In the following, the national organs in Saudi Arabia, the U.S., the EU and
Canada will be visited to show what powers have been given to them in
relation to air passengers’ protection.
The GACA in Saudi Arabia is a specialized organ on air consumers’
protection. It seeks to protect the rights and interests of air consumers in
several ways such as spreading awareness of their rights in addition to
investigating and solving their complaints in a professional and timely manner.
Its duties and responsibilities as published on its website are(101):
 Implementing the GACA Customer Protection Regulation and raising the
standard of customer service.
 Enlighten the customer and all authorities working in the air transport
industry of customer rights and how to deal with him/her.
 Receive complaints raised by customers against air carriers, airport
operators, and ground handling operators.
 Review and analyze raised complaints and assist customers and airlines
in solving customer protection related problems.
 Monitor conformity of air carriers, airport operators, and ground
handling operators to the provisions of the Customer Protection
Regulation.
 Carry out necessary investigations on related violations and complaints
and impose appropriate penalties subject to the provisions of the
Regulation.
 Recommend necessary amendments, deletions, or additions in the
Customer Protection Regulation and submit them to the President for
approval.

(101) https://gaca.gov.sa/web/en-gb/department/customer-protection (20/11/16)
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 Issue necessary circulars, directives, detailed policies, and reports to
ensure proper implementation of the provisions of the Consumer
Protection Regulation.
 Prepare periodical reports on the Department's activities and
achievements and submit appropriate recommendations for work
improvement.
These duties reflect how important, wide, and powerful the role is that the
GACA plays. Most importantly is monitoring the conformity between the main
players in this field and therefore, achieving the highest degree of nondiscrimination between air consumers. In addition, empowering it with
imposing penalties after conducting investigations due to complaints and
issuing policies and circulars are vital to develop this industry.
The U.S. Department of Transportation (DOT) has established the Office of
Aviation Enforcement and Proceedings (the OAEP), which monitors compliance
with and investigates violations of the consumer protection, and civil rights
requirements. In addition, it provides legal review and support aviation
economic licensing matters(102) and issues monthly air travel consumer reports
which are designed to assist consumers with information on the quality of
services provided by the airlines.(103) Further, the OAEP Consumers may file
complaint to the DOT's Aviation Consumer Protection Division (ACPD) either by
calling, writing or online web form.(104) One of the most important tasks of this
Office is that, where appropriate it ‘pursues enforcement action, which may be
in the nature of warning letters or more formal action, such as consent orders
or administrative litigation to impose cease and desist provisions and civil
penalties on those who violate Department regulations or orders and statutes
enforced by the Department. It also can seek injunctive relief in U.S. District
Courts’(105). For example in 2015, the DOT issued 15 consent orders related to
aviation consumer violations and assessed civil penalties of $2,435,000. (106)
Therefore, the powers that are given to the DOT and OAPD in relation to air

(102) https://www.transportation.gov/airconsumer/about-us (21/11/16)
(103) The report of November 2016 can be found at
https://www.transportation.gov/airconsumer/november-2016-air-travel-consumer-report
(19/11/16)
(104) https://www.transportation.gov/airconsumer/file-consumer-complaint (19/11/16)
(105) https://www.transportation.gov/airconsumer/about-us (21/11/16)
(106) https://www.fas.org/sgp/crs/misc/R43078.pdf (16/11/16)
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consumer protection are wide and provide a high degree of protection and
support to air consumers and resulting in developing the industry.
In the EU, there are different organs to deal with air consumers’ complaints.
Firstly, the European Consumer Centres (ECC), at present, have as their main
objective the strengthening of consumers’ trust in the single market. (107) It
helps air passengers who have difficulties in having their rights respected,
provides feedback to national and EU stakeholders, based on practical
experience and handles complaints by air passengers relating to their rights is
at the heart of its concerns and activities.(108) Further, according to article 16 of
Regulation (EC) 261/2004, each Member State must designate a body
responsible for the enforcement of this regulation, the National Enforcement
Bodies (the NEB).(109) These NEBs provide online forms for air passengers to
use for their complaints in case of cancellation and denied boarding under
Regulation (EC) 261/2004. Finally, in six EU countries, there are Alternative
Dispute Resolution (ADR) entities specialized in the travel sector have been set
up. These countries are Belgium, Denmark, France, Germany, Iceland and
Luxemburg.(110)
In Canada, the Canadian Transportation Agency (the CTA) seems to be one
of the most successful and effective system regarding handling air consumers’
complaints. It is an independent, quasi-judicial tribunal and economic regulator
of the Government of Canada. Many tasks are entrusted to it such as making
decisions and determinations on a wide range of matters involving air
transportation under the authority of Parliament. In addition, it has the
authority to ‘suspend, disallow or substitute a term or condition of carriage it
deems unclear, unjust or unreasonable’.(111) It issued on June, 2012 five final
decisions on the reasonableness of international and domestic tariff provisions
of some carriers about overbooking and cancellation of flights. However, they
do not apply to all air carriers and therefore, the CTA encourages carriers to
(107) http://ec.europa.eu/consumers/solving_consumer_disputes/non-judicial_redress/eccnet/index_en.htm (21/11/16)
(108) http://ec.europa.eu/consumers/ecc/docs/adr_report_06022013_en.pdf (21/11/16)
(109) A list of these National Enforcement Bodies can be found at
http://ec.europa.eu/transport/sites/transport/files/themes/passengers/air/doc/2004_261_nati
onal_enforcement_bodies.pdf (21/11/16)
(110) http://ec.europa.eu/consumers/ecc/docs/adr_report_06022013_en.pdf (21/11/16)
(111) https://www.otc-cta.gc.ca/eng/publication/notice-industry-remedies-overbookingcancellation (17/11/16)
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voluntarily amend their tariffs to reflect them in order to enhance consumer
protection. (112)
V. CONCLUSION
Denying boarding to passengers who hold confirmed reservation and abide
by the carrier regulations just because the carrier has overbooked the flight
and become unable to accommodate them have become one of the most
annoying practice in the carriage by air. Flight Cancellation also has become of
the main issues affecting aviation consumers. This research analysed these two
situations seeking to identify the legal rules, if any that apply to them. Two
different views, according to the courts are to apply to cases of cancellation
and denied boarding. The first view is to treat these cases as forms of delay
and to apply the delay provisions provided for in carriage by air Conventions.
The second view treated cancellation and denied boarding cases as nonperformance of the carriage contract and therefore, applied the national laws
on them. What makes the situation even worse is that deciding which regimes
to apply to such cases is left with the courts to decide based on the rules of
treaty construction and on how the facts are presented to the courts.
Each one of the above views has its advantages and disadvantages to
aviation consumers. However, applying the national law rules would jeopardise
the uniform application of air Conventions and would create uncertainty in the
carriage by air industry. This would reflect badly on the aviation insurance and
may affect the prices of travelling by air. Further, not knowing what legal
system would apply to such cases creates confusion to all parties engaged in
this industry, passengers, carriers, and insurers. To avoid such confusion, some
legal systems such as the EU and Saudi Arabia enacted national laws to govern
the cases of cancellation and denied boarding where these rules would apply
compulsorily to all carriers providing carriage to or from these regions. In the
U.S., the DOT provided rules to the same effect, however, these rules do not
have the force of law as the EU ones. Other countries where no such provisions
are in force, some national airlines voluntarily adopted rules in their contracts
of carriage to govern such cases. Some of the airlines’ provisions were vague,
not conclusive, complicated and do not provide the required degree of
protection to air passengers. Other airlines, on the other hand, do not have

(112) https://www.otc-cta.gc.ca/eng/publication/notice-industry-remedies-overbookingcancellation (17/11/16)
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any rule to govern these cases leaving air consumers without any protection.
This situation created uncertainty and discrimination between air consumers.
The fact that there is no state law or regulation on air consumer protection
in relation to cancellation and denied boarding does not necessarily mean that
passengers are not treated well in that state. Some airlines are already
providing their customers with excellent services if they are denied boarding or
if their flight is cancelled. However, other airlines and due to the absence of
any national or international regulations in this regard, they deny their
consumers such rights. Therefore, for the sake of creating unified rules to
protect air consumers in cases of denied boarding and cancellation and until
the time where an international agreement is arrived at, it would be very
effective if IATA prepare such regulations seeking to provide protection to the
vast majority of air consumers. This step will assure that at least 83% of the
world’s air travel will be adopting it within their tariffs and carriage contracts.
This step will eliminate much of the uncertainty and confusions in regard to
cancellation cases in this industry.
Regarding the situation in the GCC, the UAE has not yet adopted a national
law to govern the cases of cancellation and denied boarding, nor has it
established an aviation consumer system. Nevertheless, the contracts of
carriage conditions adopted by Emirates airlines, in particular regarding the
U.S. passengers, enables it to compete in the aviation market in providing an
acceptable degree of protection to aviation consumers. However, it would
have been better if Emirates airline applies the same rules to all passengers to
avoid discrimination and to strengthen air consumers’ protection in the UAE.
Saudi Arabia, on the other hand, established an important regulation to
protect air consumers and it provides detailed and clear rules to be applied in
cases of denied boarding and cancellation. Indeed, this regulation is
considered one of the most developed one in the region and it would be more
effective if the GCC countries would take similar step to eliminate confusion
and discrimination in this field.
Finally, one of the most important issues analysed in this research is
aviation consumer protection. It is obvious that ‘Passenger rights should be
fair, simple, consistently applied and aligned with global standards.’(113)
Therefore, in order to achieve the highest degree of protection to them, three
necessities should be adopted. First, there should clear and unified rules to
(113) http://www.iata.org/pressroom/pr/Pages/2016-06-10-01.aspx (18/11/16)
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apply to cancellation and denied boarding cases. These rules should be
detailed enough and provide specific steps to be followed in each situation.
Secondly, clear, simple, and effective procedures should be established to
enable aviation consumers to file their complaints. In addition, there should be
formal and informal complaint ways to handle air passenger’s complaint by a
specialized official organ, similar to the one in Canada. This step is a very
efficient way and provides air consumers with a high degree of protection.
Besides, each country should establish an office specialised in handling aviation
consumers’ complaints. The tasks of this organ are highly important and it
should be entitled to impose and enforce sanctions on the carrier in violation.
In addition, IATA, ICAO and national civil aviation authorities should take
positive steps in imposing civil penalties on carriers who frequently treat
aviation consumers unfairly.
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إلغاء الرحالت الجوية -القضايا الشائكة للركاب
د .إيمان محمد ممتاز نابوش
أستاذ القانون التجاري املساعد – كلية
القانون – جامعة الشارقة

يقوم هذا البحث بتحليل األساس القانوين اللتزام الناقل يف حاالت إلغاء
الرحالت اجلوية أو منع صعود أحد الركاب إىل الطائرة ،حيث انقسم الفقه والقضاء
املقارن إىل نظريتني قانونيتني .تقوم النظرية األوىل عىل اعتبار حاالت التأخري واإللغاء
أهنا شكل من أشكال التأخري ،وبالتايل خضوعها ألحكام النقل الواردة يف اتفاقيات
النقل اجلوي التي حتد من املسؤولية املفرتضة للناقل .وبالنسبة للنظرية القانونية الثانية
والتي أخذت هبا بعض املحاكم فقد اعتربت أن اإللغاء والتأخري املطول يمثل انعداما
تاما لتنفيذ عقد النقل ،وبالتايل فإن املطالبة تقع خارج نطاق تطبيق أحكام اتفاقيات
النقل اجلوي .وبالتايل فإن هدف هذا البحث حتليل هذه النظريات وبيان أي منها
يعكس أهداف االتفاقيات الدولية من جهة ،ومن جهة أخرى بيان املوقف الذي تبنته
حماكم دولة اإلمارات العربية املتحدة هبذا اخلصوص.
إلرساء مزيد من احلامية للمستهلك اجلوي ولتجنب عدم الوضوح بام خيص
التأخري وإلغاء الرحالت ومنع الراكب من الصعود إىل الطائرة ،فقد أصدر االحتاد
األورويب وبعض البلدان قواعد حمددة خاصة هبذه احلاالت .حيث نصت هذه
القواعد عىل حق املسافرين اجلويني يف إعادة التوجيه أو اسرتداد األموال أو التعويض
إذا كان النقل واإللغاء املحظوران يف نطاق سيطرة الناقل .حيلل هذا البحث مدى
اتساع نطاق تطبيق هذه القواعد وما هي آثارها عىل التطبيق املوحد لالتفاقيات من
جهة ،ومن جهة أخرى مدى تأثري تزامن وجود عدة قواعد خمتلفة عىل احلامية املرجوة
للمستهلكني اجلويني.
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